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NEWS FROM EAST TIMOR

questions wide play.

Svmbolic centres of the coalition are
Megawati, daughter of Indonesia’s founding
President Sukarno and leader of the small Partai
Demokrasi Indonesia (PDI), and Abdurrahman
Wahid, leader of the mass Islamic organization
NU. Whilst it is too early to say East Timor is a
central item on its list of demands, its more
idealistic wing sees there precisely the kind of
struggle they themselves always dreamed of.
Spectacular acts of resistance by the East
Timorese clandestine movement excite their
admiration. A number of Indonesian human
rights organisations are now active in East Timor.

Even the Indonesian National Commission
on Human Rights has finally dared to touch East
Timor. This government-appointed body sees
itself as a pressure vent for popular anger about
human rights abuses, hoping thereby to prevent
a Philippine-style democratic explosion. But it
has issued several strong statements on contro-
versial incidents involving the armed forces in
Indonesia. In early March it criticised the killing
of six civilians by an army patrol in East Timor two
months earlier. It will soon open an office in Dili.

Xanana in a Jakarta jail is a more effective

opinion-maker now than he was in the
mountains of East Timor. Former East Timor
Governor Mario Carrascalao, now Indonesian
Ambassador in Romania, said recently that
Xanana was the only genuine representative of
the anti-integrationist position. He went on to
suggest that for President Suharto to speak with
the deposed Fretilin leader Abilio Araujo, as he
is intending to do, was rather pointless.

Few expect this diverse democratic opposition
to change the regime in the near future. Indeed,
most think Suharto will stand unopposed in
1988 for another five-year term. Barring an
unexpected breakdown in the currently tense
relations between the Presidential Palace and
Armed Forces Headquarters, the opposition will
not be able to force the pace of change in the
short term. When the regime does change, it is
likely the President will not be as powerful as he
is now. This may offer the window of hope that
manv in Indonesia and East Timor are praying
for.

Gerry van Klinken is a lecturer at the School of
Indonesian Studies, Griffith University in Queensland,
Australia.

Timor Gap hearings: Hardly April in Paris

Portugal has brought an action against
Australia in the International Court of
Justice, challenging the legitimacy of the
Indonesian-Australian Timor Gap oil treaty.
Dr lain Scobbie outlines the legal
arguments.

February in the Hague was cold and damp,
although unaffected by the severe floods
afflicting other parts of the Netherlands. Even so
an unending drizzle fell from the dull metal sky,
foreshortening the panorama beyond the plate
glass windows of the hotel whose top floor
housed the Portuguese team in the East Timor
case. In the mid-ground of this vista, the gothic
finger of the clock tower of the Peace Palace
pointed through a ring of trees. The Interna-
tional Court of Justice (ICJ) is the principal
tenant of the Peace Palace; for three weeks in
February it was the daily destination of partici-
pants in the oral proceedings in the East Timor
case brought by Portugal against Australia.
Portugal, as the applicant state which initiated
the case, presented its arguments during the
first week. Australia then had a week to plead
its defence. After this, each was given the
opportunity to present final brief arguments in
order to reinforce its own case and to answer
points made by the other. This might give the
impression of a nightmare of perpetual lawyerly
discourse and chatter, mirroring the continual
drizzle outside, but during the first two weeks
the court sat only in the mornings from 10am to
round about 1pm. It would err on the side of
the cynical to attribute this to the relatively
advanced age of the judges. Both teams of
lawyers need time — from lunchtime to, often,
early the next morning — to prepare for their
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appearance in court. Although two exchanges of
lengthy written arguments precede the oral
hearings, the case only comes into clear focus
during the oral arguments. Only then do the
precise issues and arguments on which each
party rests its case become apparent. Its
opponent then knows the spin which has to be
given to the counter-argument, and the
additional research and writing which remains
to be done.

It might appear odd that the parties to the
proceedings were Portugal and Australia rather
than East Timor and Indonesia. This looks like
a wedding with neither bride nor groom.

However, under Article 34 of the court’s
statute, only states can be parties to cases. East
Timor is not a state and thus could not appear
on its own behalf to challenge the legality of
Indonesia’s occupation and complain of its
human rights abuses. Further, Article 36 of the
statute requires that states must give their
consent to being a party to a case — this consent
can be given for a particular case or in advance
for a defined class of cases. Indonesia has never
consented to the court’s jurisdiction in matters
connected with East Timor. Even if East Timor
were an independent state, it could not bring a
case before the ICj which complained of its
treatment at the hands of Indonesia.

On the other hand, Australia and Portugal
have given their consent to the court’s jurisdic-
tion for an open-ended class of disputes. In 1979,
Australia concluded a treaty with Indonesia
providing for co-operation in exploiting
hydrocarbon resources lying offshore between it
and East Timor. This gave Portugal the
opportunity to raise an action.

The substantive point at stake in the case is

relatively narrow: did Australia act lawfully in
concluding the Timor Gap Treaty with
Indonesia? However the potential implications
are wide-reaching because the case revolves
around the East Timorese people’s right to self-
determination. Whether the court will
pronounce on that issue remains to be seen. As
an initial plea, Australia argued that even though
both parties had consented to the court’s juris-
diction, it was still not competent to decide the
merits of the case.

On the court’s competence, Australia’s
complaint s that, in the first place, Portugal is not
entitled to represent and protect East Timorese
interests internationally. Coupled with this,
Australia argues that the Court is not entitled
to hear the merits of the Portuguese claim
because any decision which it might give would
also rule on Indonesia’s rights and interests. As
Indonesia has not consented to jurisdiction,
Australia claims that the court must divest itself
of jurisdiction. This argument attempts to
develop a line of reasoning in the court’s
jurisprudence which can be traced back to its
judgment in 1954 in the Monetary gold case. A
third, and essentially subsidiary, argument is
that Portugal is suing the wrong state and should
have directed its complaint against Indonesia,
not Australia.

The dispute as to whether Portugal is entitled
to act on behalf of East Timor in the first place
might be seen to raise an acutely valid point.
Why should Portugal take this responsibility
upon itself?

The Portuguese answer to this is quite clear:
until the Indonesian invasion in 1975, East Timor
was a Portuguese colony. The United Nations
had designated East Timor as a non-self-
governing territory entitled to self-determina-
tion and laid a duty on Portugal to ensure that
this occurred. Until this right is freely exercised,
Portugal remains the representative of East
Timor in international affairs. This is also
recognised by the United Nations which has
identified Portugal as East Timor’s administer-
ing power.

Australia claims that, by virtue of the passage
of time and Portuguese inaction, it has
abandoned this responsibility. This allegation
was virulently denied by Portugal throughout
the oral proceedings.

Only if the court rejects this Australian
objection, and the technical procedural
argument based on the Monetary gold case, can it
proceed to decide the merits of the case. The
Portuguese claim is that by concluding the Timor
Gap Treaty with Indonesia Australia infringed
Portugal’s rights to represent East Timor in inter-
national affairs.

Moreover —and more importantly - Portugal
claimed that the conclusion of the treaty also
breached the right of the East Timorese people
to self-determination. In particular, it breached
this right’s economic aspect, encapsulated in
the doctrine of permanent sovereignty over
natural resources. Simply by establishing a
framework for offshore exploration and exploita-
tion, Australia deprived the East Timorese
people of control over the use of their natural
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resources. This breach of the doctrine of
permanent sovereignty will be aggravated should
any resources be extracted from any area of East
Timor’s continental shelf.

The Australian counter-argument takes an
interesting route. It claims that, because there
has been no agreement which allocates shelf
areas to it and East Timor, Australia was entitled
to conclude the treaty with the authorities who
have effective control over East Timor. It asserted
that, if it could not do so it would be unable to
explore or exploit hydrocarbons which might
lie in that offshore area. Accordingly, Australia
claimed that without this agreement, the exercise
of its right to permanent sovereignty over its
natural resources was prejudiced.

Although this Australian argument may
appear ingenuous, its underpinning is significant
as it recognises the relevance of the doctrine of
permanent sovereignty. Moreover, Australia did
not deny that the East Timorese people had a
right to self- determination. Rather, it claimed
that this right had been exercised in 1976 when
the ‘People’s Assembly’ voted in favour of incor-
poration into Indonesia.

In sum, a striking feature of this case is that the
parties are in substantial agreement regarding
the governing law and what that law requires.
Their disagreement boils down to a different
appreciation of the facts. Analysis of the ICJ’s
work only shows that it is virtually impossible to
predict its decisions. Enlightenment should
come soon. The court was exnected to deliver
judgment at the end of June.

Dr Scobbie is senior lecturer in international law at the
University of Glasgow. He was counsel to Portugal in
the East Timor case. The views expressed in this paper
are purely personal and should not be attributed either
to the government of the Republic of Portugal or to his
colleagues in the case.

Resi§tance
c_oqtmues: a
visitor’s report

In the six months since the Asia Pacific
Economic Cooperation (APEC) meeting in
Jakarta, the situation in East Timor has
been extremely volatile. Edward Olsen-
Hafstad reports on the mood during his
visit in March 1995.

he urban clandestine movement has
increased its activity, which largely takes the
form of demonstrations or mass response to
violence or intimidation by the occupying
Indonesian military forces. In the common view,
this shows that the underground resistance
remains strong and sufficiently adaptable to
meet the new demands and strategies of the
occupiers.
Two killings have had a strong impact in the
past three months: the reported massacre in
Baucau, outside the parish Church, in January
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and the killing of six civilians in the town of
Liquica (see page 6). The number killed in Baucau
is unclear and as yet the justice and peace
commission of the diocese has made no inves-
tigation. A number of sources report that local
church officials are wary of reporting the
incident for fear of reprisals. In Liquica the
opposite was true. Effective reporting from the
local parish brought the killings to international
attention and ensured that the new Indonesian
National Human Rights Commission undertook
an immediate investigation.

The commission’s report contradicted the
military description of the incident as ‘a military
engagement’, calling it a fabrication, and
demanded action against those responsible.
Although most Timorese express little
confidence in Indonesian national institutions
the Commission’s report met with a positive
response. Itis likely that the officers responsible
for the Liquica killings will receive harsher
penalties than those given to the military
responsible for the Santa Cruz massacre in 1991,
to satisfy international opinion. There are strong
rumours that the present military commander in
East Timor will be removed but there is some
trepidation as to who will replace him. But with
the clandestine networks as strong as ever oppor-
tunities to demonstrate rejection of ‘integration’
will continue to be taken and the military will
not temper its brutality.

The Indonesian policy of divide and rule and
application of a form of low intensity conflict
are having a substantial impact. The ‘ninja’
gangs, groups of Timorese youths paid by the
military to carry out night-time terror raids on
critics of Indonesian integration, have produced
a heightened state of fear. Although during my
stay in Dili these attacks were said to be muted,
actions by ninja gangs in other towns and villages
were reported. Recruits for the ninjas are said to
come from the growing numbers involved in a
martial arts youth culture. The development of
martial arts clubs is heavily encouraged by the
military and many of them take on a fanatical
nature, similar to the Alsa Masa ‘militia’ groups
in the Philippines.

In Suai, to the south of the island, I learned of
a plague of ninja gang attacks although I found
it difficult to ascertain whether there had been
any killings in the area. The town mayor, a
Timorese with the confidence of the local
population, retired last year and was replaced
by a Javanese military officer. Since then,
relations between the local government and
church had taken a down turn. A priest
complained that ninja gangs had trespassed on
to the Parish church compound three times but
when the police had been summoned to give
assistance they had not responded. The church
cites this as clear evidence that the police and
military are behind the ninja gangs. In Suai,
unlike Dili, no members of the ninja gangs have
yet been caught and shown to be in the pay of the
Indonesian authorities.

Everywhere I visited there were great expec-
tations of the UN sponsored intra-Timorese talks
to be held in Austria in April 1995 but postponed
to June. I met a number of those from within

Timor who had been invited by the UN Secretary
General to participate in these talks. The general
feeling was that nearly all those invited, from
East Timor, Indonesia and the Timorese
diaspora, were known to be opposed in some
way to integration. Even the governor, Abilio
Osario, has made statements critical of the status
quo, calling for some ‘new’ form of autonomy for
East Timor. Formerly supporters of integration
increasingly recognise the situation for what it is:
military occupation. The current absence of the
governor on a so called six-month training
course in Jakarta is seen as an attempt to keep
him out of East Timor during a time of quite
intense political activity. And some doubt that he
will ever return to Dili.

I came away from East Timor again heartened
by the courage with which the mass of the people
continue to resist the Indonesian occupying
forces. However, in such a David and Goliath
situation I found myself asking: “how much
longer can such a small population survive such
brutal repression?’

Edward Olsen-Hafstad is a development consultant
and a member of the British Coalition for East Timor.

HUMAN RIGHTS

UN commission
statement

The 51st session of the United Nations
Commission on Human Rights produced a
‘consensus statement’ on East Timor.
Alessandra Aula reports on the proceedings.

he consensus statement congratulates the

Indonesian government on its decision to
invite the High Commissioner for Human Rights
to visit East Timor in 1995. It requires that the
UN Secretary General remains informed of the
human rights situation in East Timor until the
next session, when the High Commissioner is
due to submit a report on his visit.

The commission also expressed its deep
concern about continuing human rights
violations, in particular recent tensions and the
murder last January of six East Timorese by
Indonesian soldiers in Liquica. It appealed to
the Indonesian government to continue its
enquiries about the people still missing and the
circumstances surrounding the violent ‘incident’
which took place in Dili on 12 November 1991.

East Timor was a particularly sensitive issue
this year, given the defeat of a resolution in the
last session of the Sub-Commission on
Prevention of Discrimination and Protection of
Minorities.

Negotiations are now under way between the
Portuguese foreign minister, his Indonesian
counterpart, and representatives of the National
Council of Maubere Resistance (CNRM). These
have assumed a more flexible and conciliatory
approach.

Nevertheless, the NGOs, including Pax Christ,
and several states (western countries, particu-
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participants also signed a statement of support for
Indonesian parliamentarian Sri Bintang
Pamungkas. He had been invited to attend the
Lisbon meeting, but was unable to do so ashe is
currently being investigated by the police.

Parliamentarians from outside Portugal
insisted that a strong plan of action was agreed
and an international board of parliamentarians
set up to develop communications between
national groups. This will work with the
secretariat of PET, currently based in Ottawa,
Canada, whose work will be strengthened and
boosted by this conference.

SENEGAL
Indonesian military
condemned

The joint assembly of the Asia-Caribbean-
Pacific/European Union parliamentarians has
passed a strongly-worded resolution criticising
Indonesian military actions in East Timor. The
parliamentarians, meeting in Dakar, Senegal
between 30 January and 3 February 1995,
condemned the violence in Dili and Baucau at
the time of the fifth round of negotiations
between Portugal and Indonesia in January. The
resolution condemned the Indonesian
government’s defiance in the face of interna-
tional censure, affirmed the rights of the East
Timorese to discuss political questions in the

forthcoming dialogue, expressed solidarity with
Bishop Belo, and called for an arms embargo
against Indonesia.

NEW ZEALAND
Dili massacre
damages

The New Zealand government promised at the
end of May to press for a response from
Indonesia to an award for damages to the mother
of a Santa Cruz massacre victim in a Boston
court. General Panjaitan, in command of the
army in East Timor at the time of the massacre,
was prosecuted under US law last year whilst
studying at a Boston business school. Helen
Todd, mother of Kamal Bamadhaj, was awarded
NZ$21.5 million, which she has vowed to share
with the relatives of other victims, should the
award ever reach her.

GERMANY
Stormy reception for
Suharto

President Suharto, on a trade-related visit to
Germany in early April received a welcome he
had not bargained for. Well informed of
Indonesian repression of journalists, NGOs and

trade unionists as well as the atrocities in East
Timor, hundreds of people poured into the
streets of Dresden waving banners and banging
drums. A performance at the Dresden opera
planned in his honour was cancelled when the
orchestra refused to play, and his visit to the
Zwinger portrait gallery had to be cut short. As
had been the case in Weimar, the president was
declared unwelcome in Dresden by leaders from
four out of the six groups in the Dresden
parliament because of human rights abuses in
Indonesia.

Repression of the kind prevalent in Indonesia
remains an undimmed memory for the
inhabitants of former East Germany, as does the
habit of resistance. This sensitivity certainly
contributed to the reaction in Dresden.

The Indonesian regime has blamed the
demonstrations on a small number of
Indonesians and East Timorese living in or
visiting Germany at the time. The regime has
since pursued them with determination,
describing them as ‘insane and irrational’.
Indonesian security agents were sent to Germany
to trace the organisers of the demonstrations,
but were refused permission to investigate by
the German authorities. In fact the demonstra-
tions were organised by a variety of German
organisations, activists and NGOs.

One Indonesian blamed for the trouble is the
MP Dr Sri-Bintang Pamungkas, (see above) who
had undertaken a lecture tour in Germany and
the Netherlands shortly before Suharto’s visit.

Protestant leader
speaks out

The East Timorese protestant church, the
Gereja Kristen di Timor Timur, is small in
comparison with the majority catholic
population, but it is growing. Its moderator,
Reverend Ardindo Marcal, is beginning to
assert its independence from Indonesian
church and state authorities.

verend Marcal attended a consultation on

ast Timor organised by the World Council
of Churches and the Christian Conference of
Asia in 1994. At the consultation, he was sur-
prisingly outspoken:

‘The events of 12 November 1991 were the
fruits of... frustration. Similar feelings were
related to the more recent events of 12
November 1994. The anger and frustration of
the people of East Timor has once again put
them under the international spotlight. Global
attention in relation to East Timor again raises
the question whether integration into Indonesia
is the desire of the East Timorese.

‘Development programmes or schemes are
meant to provide progress and welfare for the
East Timorese. However, without political
development such measures have no meaning.
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In this kind of situation, how do we resolve the
issue of East Timor whereby people can fully
accept integration and the international
community can also be satisfied that no injustice
has been done?

‘After almost twenty years of attempts at
integration the East Timor question remains
unresolved, both in the minds and hearts of the
East Timorese as well as in the eyes of people
outside.

‘Integration can only be accepted as a result
of the implementation of the right of self-deter-
mination of the East Timorese people. The East
Timorese should be provided the opportunity to
determine for themselves whether they really
want to be integrated into Indonesia or not,
whether they want to be independent. There is
need for openness among all the parties
involved, including the people themselves whose
lives are affected by this issue.

‘We should seek a way which is acceptable to
all parties. The government which has developed
East Timor for about 20 years should be
confident enough to invite an open dialogue
which could culminate in an acceptable
resolution of the issue’.

During a recent visit to the USA and Canada,
Reverend Marcal gave a personal account of
developments in East Timor:

‘When the Indonesian government occupied
East Timor in December 1975, my family fled
to the mountains to join the resistance
movement. I was 15 years old at the time. We
stayed in the mountains for four years, and lived

under very difficult circumstances. Four years
later, after realising that integration with
Indonesia has become a reality in East Timor, we
came down from our mountain hide-out and
surrendered. We were immediately arrested and
placed in labour camps. My parents were sent to
another camp and later disappeared, presumably
killed.’

He was baptised and confirmed a protestant
during his time in the labour camp. After his
release he went to study in Java, and when he
returned to East Timor was ordained a pastor.

‘As a pastor of the Protestant church of East
Timor, I fully participated in the life of our
Protestant church in East Timor and in the wider
church federation of the Indonesian Council
of Churches (Persekutuan Gereja-Gereja di
Indonesia).

‘And in my own personal life, I also become
more fully integrated as an Indonesian citizen.
I married an Indonesian who is a lieutenant in
the Indonesian armed forces (ABRI). We have
one son.

‘However, in the course of events, particular-
ly after the incident at Santa Cruz cemetery in
November 12, 1991, I began to raise serious
questions with myself... “Who is really benefiting
from this integration process? Why is East Timor
still under military occupation? Why are East
Timorese people still left out of the economic life
of the region? Why is it that, in large measure, the
economic sector is so overwhelmingly
monopolised by Indonesians? Why do East
Timorese people still feel segregated and why
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